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user or exporter for the period specified 
in § 782.25. 

§ 782.22 Subsequent buyer records and 
reports. 

(a) The subsequent buyer shall retain 
a copy of each form FSA–751, Wheat 
Consumption and Resale Report, that 
is filed with KCCO in accordance with 
§ 782.15(a)(1). 

(b) The subsequent buyer shall retain 
a copy of each form FSA–750, End-Use 
Certificate for Wheat, provided to the 
subsequent buyer in accordance with 
§ 782.17(b). 

(c) The subsequent buyer shall main-
tain records to verify that the wheat 
specified on the end-use certificate was 
identity preserved during the time that 
the subsequent buyer maintained con-
trol of the wheat, or until the wheat 
was loaded onto a conveyance for di-
rect delivery to an end user. 

(d) Copies of the documents and 
records required in paragraphs (a) 
through (c) of this section shall be kept 
on file at the subsequent buyer’s head-
quarters office or other location des-
ignated by the subsequent buyer for 
the period specified in § 782.25. 

§ 782.23 Failure to file end-use certifi-
cates or consumption and resale re-
ports. 

Failure by importers, end users, ex-
porters, and subsequent buyers to file 
form FSA–750, End-Use Certificate for 
Wheat, and form FSA–751, Wheat Con-
sumption and Resale Report, as appli-
cable, and retain or maintain related 
copies and records shall constitute 
noncompliance for the purposes of 
§ 782.19. 

§ 782.24 Recordkeeping and examina-
tion of records. 

(a) Examination. For the purpose of 
verifying compliance with the require-
ments of this part, each importer, end- 
user, exporter, and subsequent buyer 
shall make available at one place at all 
reasonable times for examination by 
representatives of USDA, all books, pa-
pers, records, contracts, scale tickets, 
settlement sheets, invoices, written 
price quotations, or other documents 
related to the importation of the Cana-
dian-produced wheat that is within the 
control of such entity. 

(b) Orderly retention of records. To fa-
cilitate examination and verification 
of the records and reports required by 
this part, copies of form FSA–750, End- 
Use Certificate for Wheat, and form 
FSA–751, Wheat Consumption and Re-
sale Report, shall be filed in an orderly 
manner, and must be made available 
for inspection by representatives of 
USDA. 

§ 782.25 Length of time records are to 
be kept. 

The records required to be kept under 
this part shall be retained for 3 years 
following the filing date of the applica-
ble record. Records shall be kept for 
such longer period of time as may be 
requested in writing by USDA rep-
resentatives. 

PART 783—TREE ASSISTANCE 
PROGRAM 

Sec. 
783.1 Applicability. 
783.2 Administration. 
783.3 Definitions. 
783.4 Eligibility. 
783.5 Application. 
783.6 Benefits. 
783.7 Obligations of a participant. 
783.8 Multiple benefits. 
783.9 Miscellaneous. 

AUTHORITY: 7 U.S.C. 8201 et seq. 

SOURCE: 69 FR 9745, Mar. 2, 2004, unless oth-
erwise noted. 

§ 783.1 Applicability. 
This part governs and provides the 

requirements and authorities for ad-
ministration of the Tree Assistance 
Program (TAP) of the Farm Service 
Agency. This program shall operate 
only to the extent funds are appro-
priated for this program. Payments 
will be limited to lost eligible trees, 
bushes or vines, and all claims are sub-
ject to the availability of funds. 

§ 783.2 Administration. 
(a) The program will be administered 

under the general supervision and di-
rection of the Administrator, Farm 
Service Agency (FSA), and the Deputy 
Administrator for Farm Programs, 
FSA. In the field, the regulations in 
this part will be administered by the 
FSA State and county committees. 

VerDate Aug<31>2005 10:01 Mar 05, 2009 Jkt 217018 PO 00000 Frm 00305 Fmt 8010 Sfmt 8010 Y:\SGML\217018.XXX 217018er
ow

e 
on

 P
R

O
D

P
C

75
 w

ith
 C

F
R



296 

7 CFR Ch. VII (1–1–09 Edition) § 783.3 

(b) State and county committees, and 
representatives and their employees, 
do not have authority to modify or 
waive any of the provisions of the regu-
lations of this part. 

(c) The State committee shall take 
any action required by the regulations 
of this part that the county committee 
has not taken. The State committee 
shall also: 

(1) Correct, or require a county com-
mittee to correct any action taken by 
such county committee that is not in 
accordance with the regulations of this 
part; or 

(2) Require a county committee to 
withhold taking any action that is not 
in accordance with this part. 

(d) No provision or delegation to a 
State or county committee shall pre-
clude the Deputy Administrator, FSA, 
or a designee, from determining any 
question arising under the program or 
from reversing or modifying any deter-
mination made by a State or county 
committee. 

(e) The Deputy Administrator may 
authorize State and county commit-
tees to waive or modify deadlines, ex-
cept statutory deadlines, and other 
non-statutory requirements in cases 
where lateness or failure to meet such 
other requirements does not adversely 
affect operation of the program. 

(f) Data furnished by the applicants 
will be used to determine eligibility for 
program benefits. Although participa-
tion in TAP is voluntary, program ben-
efits will not be provided unless the 
participant furnishes all requested 
data. 

§ 783.3 Definitions. 

(a) The definitions in part 718 of this 
chapter apply to TAP except when they 
conflict with paragraph (b) of this sec-
tion. 

(b) The following definitions apply to 
TAP: 

Cutting means a vine, which was 
planted in the ground for commercial 
production of grapes, kiwi fruit, or pas-
sion fruit or similar fruit as approved 
by the Deputy Administrator. 

County office means the FSA or 
USDA Service Center that is respon-
sible for servicing the farm on which 
the trees, bushes or vines are located. 

Deputy Administrator means the Dep-
uty Administrator for Farm Programs, 
FSA, or a designee. 

Eligible bush means, a low, branching, 
woody plant from which an annual 
fruit or vegetable crop is produced for 
commercial purposes, such as a blue-
berry bush. 

Eligible orchardist means an indi-
vidual, or legal entity, including an In-
dian tribe as defined under the Indian 
Self-Determination and Education As-
sistance Act; an Indian organization or 
entity chartered under the Indian Re-
organization Act; a tribal organization 
as defined under the Indian Self-Deter-
mination Education and Assistance 
Act; or, an economic enterprise as de-
fined under the Indian Financing Act 
of 1974, which owns a tree, bush or vine 
as defined in this part. 

Eligible tree means, a tall, woody 
plant having comparatively great 
height, as determined by the Deputy 
Administrator, and a single trunk from 
which an annual crop is produced for 
commercial purposes, such as maple 
tree for syrup, papaya tree, or orchard 
tree. Plantain and banana plants are 
also included. Trees used for pulp or 
timber are not considered eligible trees 
under this part. 

Eligible vine means a plant with a 
flexible stem supported by climbing, 
twining, or creeping along a surface 
and from which an annual fruit or veg-
etable crop is produced for commercial 
purposes, such as grape, kiwi fruit, or 
passion fruit. 

Individual stand means an area of 
trees, bushes or vines that are tended 
by an owner as a single operation, 
whether or not such trees, bushes or 
vines are planted in the same field or 
similar location. Trees, bushes or vines 
in the same field or similar area may 
be considered separate individual 
stands if the county committee deter-
mines that the trees, bushes or vines 
are susceptible to losses at signifi-
cantly differing levels. 

Lost means with respect to the extent 
of damage to a tree or other plant that 
the damage is such that it would, as 
determined by FSA, be more economi-
cally beneficial to replace the plant 
rather than to leave it in its deterio-
rated, low producing state. 
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Natural disaster means plant disease, 
insect infestation, drought, fire, freeze, 
flood, earthquake, lightning, or other 
natural occurrence of such magnitude 
or severity so as to be considered disas-
trous, as determined by FSA. 

Normal mortality means the percent-
age, as established by the State Com-
mittee, of lost trees, bushes or vines in 
the individual stand that normally oc-
curs in a 12-month period. 

Program year means a calendar year 
for which funding is available. 

Seedling means a tree, bush or vine 
which was planted in the ground for 
commercial purposes. 

§ 783.4 Eligibility. 

(a) To be considered an eligible loss: 
(1) Eligible trees, bushes or vines 

must have been located and lost as a 
result of natural disasters determined 
and announced by FSA as set forth in 
the TAP application. 

(2) The individual stand must have 
sustained a loss in excess of 15 percent 
after adjustment for normal mortality; 

(3) The loss could not have been pre-
vented through reasonable and avail-
able measures; and 

(4) The tree, bush or vine, in the ab-
sence of a qualifying disaster, would 
not normally have been rehabilitated 
or replanted within the 12-month pe-
riod following the loss. 

(b)(1) The damage must be visible and 
obvious to the county committee ex-
cept that if the damage is no longer 
visible, the county committee may ac-
cept other evidence of the loss as it de-
termines is reasonable. 

(2) The county committee may re-
quire information from an expert in 
the case of plant disease or insect in-
festation. 

(c)(1) To be eligible for TAP benefits 
the eligible orchardist must: 

(i) Own the stand on which the claim 
for benefits is based; 

(ii) Have owned the stand at the time 
the natural disaster occurred; 

(iii) Have continuously owned the 
stand until the TAP application is sub-
mitted; and 

(iv) Not exceed or be in violation of 
any other limitations on payments. 

(2) Federal, State, and local govern-
ments and agencies and political sub-

divisions thereof are not eligible for 
benefits under this part. 

(d)(1) A new owner of an orchard is 
allowed to receive TAP benefits in an 
amount not to exceed those approved 
for the predecessor owner of the or-
chard and not paid to the predecessor 
owner, if the predecessor owner of the 
orchard agrees to the succession in 
writing and if the new owner: 

(i) Acquires ownership of trees, 
bushes or vines for which benefits have 
been approved; 

(ii) Agrees to complete all approved 
practices which the original owner has 
not completed; and 

(iii) Otherwise meets and assumes 
full responsibility for all provisions of 
this part, including refund of payments 
made to the previous owner, if applica-
ble. 

(2) In the case of death, incompetence 
or disappearance of an eligible orchard-
ist, successors may be eligible to re-
ceive TAP payments as specified in 
part 707 of this chapter. 

§ 783.5 Application. 

(a) A complete application for TAP 
benefits and related supporting docu-
mentation must be submitted to the 
county office prior to the deadline FSA 
announces. 

(b) A complete application includes 
all of the following: 

(1) A form provided by FSA; 
(2) A written estimate of the number 

of trees, bushes or vines lost or dam-
aged which is prepared by the owner or 
someone who is a qualified expert, as 
determined by the county committee; 

(3) The number of acres on which the 
loss was suffered; and 

(4) Sufficient evidence of the loss to 
allow the county committee to cal-
culate whether an eligible loss oc-
curred. 

(c) Before requests will be approved, 
the county committee: 

(1) Must make recommendations and 
an eligibility determination based on a 
complete application on those requests 
that it wants to refer to a higher ap-
proval official. 

(2) Must verify actual qualifying 
losses and the number of acres involved 
by on-site visual inspection of the land 
and trees, bushes or vines. 
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(3) May request additional informa-
tion and may consider all relevant in-
formation in making its determina-
tion, including its members own 
knowledge about the applicant’s nor-
mal operations. 

§ 783.6 Benefits. 

(a) Subject to the availability of TAP 
funds, an approved eligible orchardist 
shall be reimbursed in an amount not 
to exceed 75 percent of the eligible 
costs for the qualifying loss (that loss 
over and above the calculated 15% mor-
tality). The payment shall be the lesser 
of the 75% of actual costs for the re-
planting or the amount calculated 
using rates established by the State 
committee (not to exceed the max-
imum amount the Deputy Adminis-
trator establishes). The costs per-
mitted shall only be approved for: 

(1) Seedlings or cuttings, for tree, 
bush or vine replanting; 

(2) Site preparation and debris han-
dling within normal cultural practices 
for the type of individual stand being 
re-established and necessary to ensure 
successful plant survival; 

(3) Chemicals and nutrients nec-
essary for successful establishment; 

(4) Labor to plant seedlings or 
cuttings as determined reasonable by 
the county committee; and 

(5) Labor used to transplant existing 
seedlings established through natural 
regeneration into a productive tree 
stand. 

(b) Costs for fencing, irrigation, irri-
gation equipment, protection of seed-
lings from wildlife, general improve-
ments, re-establishing structures, 
windscreens and other costs as deter-
mined by the Deputy Administrator 
are not eligible for reimbursement ben-
efits. 

(c) When lost stands are replanted, 
the types planted may be different 
than those originally planted if the 
new types have the same general end 
use, as the county committee deter-
mines and approves. Payments will be 
based on the lesser of rates established 
to plant the types actually lost or the 
cost to establish the alternative used. 
If the species of plantings, seedlings or 
cuttings differs significantly from the 
species lost then, except as the county 

committee determines, the costs may 
not be reimbursed. 

(d) Eligible orchardists may elect not 
to replant the entire eligible stand. If 
so, the county committee shall cal-
culate payment based on the number of 
qualifying trees, bushes or vines actu-
ally replanted. 

(e) The cumulative total quantity of 
acres planted to trees, bushes or vines 
for which a person may receive assist-
ance at any time under this part shall 
not exceed 500 acres. 

(f) The cumulative amount of TAP 
benefits which any person, as defined 
in accordance with part 1400 of this 
title, may receive under this part shall 
not exceed $75,000. 

(g) In the event the total amount of 
claims submitted under this part dur-
ing a sign-up period exceeds the appli-
cable funds available for such period, 
such payments shall be reduced by a 
uniform national percentage or by such 
other method deemed appropriate by 
the Deputy Administrator. Such pay-
ment reductions shall be applied after 
the imposition of applicable payment 
limitation provisions. 

§ 783.7 Obligations of a participant. 
(a) Eligible orchardists must execute 

all required documents and complete 
the TAP funded practice within 12 
months of application approval. 

(b) If a person was erroneously deter-
mined to be eligible or becomes ineli-
gible for all or part of a TAP benefit, 
the person and successor shall refund 
any payment paid under this part to-
gether with interest from the date of 
disbursement at a rate in accordance 
with part 1403 of this title. 

(c) Participants must allow rep-
resentatives of FSA to visit the site for 
the purposes of certifying compliance 
with TAP requirements. 

§ 783.8 Multiple benefits. 
Persons may not receive or retain 

payments for production losses from 
trees, vines and bushes under this part 
if they have been compensated under 
another program for the same loss. 
However, this restriction does not 
apply to emergency Federal loans or 
payments resulting from purchase of 
the additional coverage insurance, as 
defined in 7 CFR 400.651. However, in no 
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case shall the total amount received 
from all sources exceed the amount of 
the owner’s actual loss, unless the Dep-
uty Administrator shall approve an ex-
emption in writing. 

§ 783.9 Miscellaneous. 

(a) Any payment or portion thereof 
due any person under this part shall be 
allowed without regard to questions of 
title under State law, and without re-
gard to any claim or lien in favor of 
any person except agencies of the U.S. 
Government. 

(b) Persons shall be ineligible to re-
ceive or retain assistance under this 
program if they have: 

(1) Adopted any scheme or device in-
tended to defeat the purpose of this 
program; 

(2) Made any fraudulent representa-
tion; or 

(3) Misrepresented any fact affecting 
a program determination. 

(c) TAP benefits paid to a person as a 
result of misrepresentation shall be re-
funded to FSA with interest and costs 
of collection. The party engaged in acts 
prohibited by this part and the party 
receiving payment and their successors 
shall be jointly and severally liable for 
any amount due. The remedies pro-
vided to FSA in this part shall be in 
addition to other civil, criminal, or ad-
ministrative remedies which may 
apply. 

(d) Program documents executed by 
persons legally authorized to represent 
estates or trusts will be accepted only 
if such person furnishes evidence of the 
authority to execute such documents. 

(e) A minor who is an owner that has 
met all other eligibility criteria shall 
be eligible for TAP assistance if: 

(1) The minor establishes that the 
right of majority has been conferred on 
the minor by court proceedings or by 
statute; or 

(2) A guardian has been appointed to 
manage the minor’s property and the 
applicable program documents are exe-
cuted by the guardian; or 

(3) A bond is furnished under which 
the surety guarantees any loss in-
curred for which the minor would be 
liable had the minor been an adult. 

(f) The regulations regarding recon-
sideration’s and appeals at part 11 of 

this title and part 780 of this chapter 
apply to this part. 

PART 784—2004 EWE LAMB RE-
PLACEMENT AND RETENTION 
PAYMENT PROGRAM 

Sec. 
784.1 Applicability. 
784.2 Administration. 
784.3 Definitions. 
784.4 Time and method of application. 
784.5 Payment eligibility. 
784.6 Rate of payment and limitations on 

funding. 
784.7 Availability of funds. 
784.8 Appeals. 
784.9 Misrepresentation and scheme or de-

vice. 
784.10 Estates, trusts, and minors. 
784.11 Death, incompetence, or disappear-

ance. 
784.12 Maintaining records. 
784.13 Refunds; joint and several liability. 
784.14 Offsets and withholdings. 
784.15 Assignments. 
784.16 Termination of program. 

AUTHORITY: Clause (3) of section 32 of the 
Act of August 24, 1935, as amended; 7 U.S.C. 
612c. 

SOURCE: 69 FR 76837, Dec. 23, 2004, unless 
otherwise noted. 

§ 784.1 Applicability. 
(a) Subject to the availability of 

funds, this part establishes terms and 
conditions under which the 2004 Ewe 
Lamb Replacement and Retention Pay-
ment Program will be administered. 

(b) Unless otherwise determined by 
the Farm Service Agency (FSA) in ac-
cordance with the provisions of this 
part, the amount that may be expended 
under this part for program payments 
shall not exceed $18 million. Claims 
that exceed that amount will be pro-
rated in accordance with § 784.7. 

(c) To be eligible for payments, pro-
ducers must comply with all provisions 
of this part and with any other condi-
tions imposed by FSA. 

§ 784.2 Administration. 
(a) This part shall be administered by 

FSA under the general direction and 
supervision of the Deputy Adminis-
trator for Farm Programs, FSA. The 
program shall be carried out in the 
field by FSA State and county commit-
tees (State and county committees) in 
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